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SEPA

ORDER

Classification No.: 4711
Approval Date:  11/20/2015
ReviewDate: 11/20/2018

PROCEDURE FOR ADDRESSING ALLEGATIONS
OF WORKPLACE HARASSMENT

I PURPOSE.

All employees shall be treated fziiﬂy and equitably and without discrimination. The purpose of this order
is to prevent and address incidents of harassment (as defined herein) in the U.S. Environmental
Protection Agency’s (EPA or agency) workplace and to provide a consistent and effective procedure for
responding to allegations of harassment. This Order supplements EPA’s Anti-Harassment Policy and
established a procedure for:

e Prompt reporting of allegations of harassment;

e Prompt inquiry into allegations of harassment, and

e Prompt and appropriate corrective action as necessary.

II. BACKGROUND.

This order is not intended to replace or impede the Equal Employment Opportunity Commission
discrimination complaint process found at Title 29 C.F.R. Part 1614, the discrimination complaint
process in EPA Order 1000.31A4, Discrimination on the Basis of Sexual Orientation, Status as a
Parent, Marital Status or Political Affiliation; the Agency’s administrative grievance process set
forth in EPA Order 3110.8 A2, EPA Administrative Grievance System; or negotiated grievance
processes for employees in collective bargaining units, and it does not alter the filing deadlines for
invoking those processes. This order sets forth a procedure separate from those processes.
Complaints of harassment may be made under this order irrespective of whether any other applicable
process is invoked, and may be made in addition to other applicable processes.

III. APPLICABILITY.

This order applies to allegations of harassment based on race, color, sex (including pregnancy, sex
stereotyping, gender identity or expression), national origin, religion, age, disability, prior protected
Equal Employment Opportunity activity, sexual orientation, status asa parent marital status,
political affiliation, and protected genetic information.
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This order, and the procedures contained herein, also apply to other types of harassment (e.g. actions
that are threatening, intimidating, bullying and/or disturbing) but not alleged to be based on the
protected classes listed above. '

This order applies to all EPA employees and applicants for employment, and to other persons
included in the definition of “affected person” described in this order, and will be used by the agency
to address allegations of workplace harassment regardless of who makes them or who the alleged
harasser may be.

The information contained in this order does not create any independent rights and/or obligations
enforceable in law or equity in any civil or criminal matter. This order and any procedures contained
herein may not be construed to limit the otherwise lawful investigative, administrative, or
prosecutorial prerogatives of the agency, its Office of the Inspector General, or the U.S. Department
of Justice. The information contained in this order also does not supersede existing collective
bargaining agreements and/or related statutory rights.

A. RELATIONSHIP OF THE PROCEDURES PROVIDED UNDER THIS ORDER TO THE
EQUAL EMPLOYMENT OPPORTUNITY AND GRIEVANCE PROCESSES.

1. The procedures provided under this order do not extend, modify or otherwise alter the
procedures, including the timeframes, provided in the EEO process, the grievance processes,
or any other complaint process available to agency employees, former employees or
applicants for employment.

2. This order creates an administrative process for reporting, inquiring into and, as needed,
taking action to address complaints of harassment, as defined in Section IV, and that process
is independent of the EEO process.

3. Reports of harassment related to an EEO complaint that come to the attention of a supervisor,
manager, or agency Human Resource Official, require initiation of an inquiry based upon this
order and will not impact the disposition of a complaint filed in another forum. Employees
reporting a claim of harassment relating to the protected EEO categories described above,
should be informed of the applicable EEO process. ’

4. Affected persons may report incidents of harassment under this order even if they initiate the
EEO process through the Agency’s Office of Civil Rights or if they invoke any other
complaint procedure.

5. For further details on how to file an EEO complaint, in addition to or independent of the
procedures in this order, please consult https//www.epa.gov/Civilrights/t 7filecmplt.htm.

" 6. Affected persons who are included in bargaining units seeking information on deadlines and
other procedures for filing a grievance, independent of the process provided in this Order,
may consult applicable collective bargaining agreements, and consult with applicable union
representatives. Federal employees not included in a bargaining unit, who are seeking

"Such as bullying ofan employeebased onhis/her grade (GS) level or educational background, union activity, etc.




<
- . o
.
e .
B

..
,
‘ ;
"2
“







. = .
.
- .

1
1
P




Examples of harassment may include, but are not limited to:

1. Oral or written communication related to membership in one of the groups set forth above
that contains offensive name calling, jokes, slurs, negative stereotyping, hostility or threats.
This includes comments or jokes that are distasteful or targeted at individuals or members of
the groups set forth above. '

2. Nonverbal conduct, such as staring or leering that can objectively be construed as harassment
based on the categories listed above.

3. Physical conduct, such as assault or unwanted touching.

4. Distribution or display of visual images, such as derogatory or offensive pictures, cartoons or
drawings. Such prohibited images include those in hard copy or electronic form.

. Sexual Harassment. Sexual harassment is harassment that involves conduct of a sexual nature,
harassment involving any unwelcome sexual advance, request for sexual favors or other verbal
or physical conduct of a sexual nature. This occurs when:

1. Submission to such conduct is made explicitly or implicitly a term or condition of an affected
person’s job, pay or career (i.e. Quid Pro Quo);

2. Submission to or rejection of such conduct by an affected person is used as a basis for career
or employment or other work-related decisions affecting that affected person, or

3. Such conduct has the purpose or effect of unreasonably interfering with an affected person’s
performance or creates an intimidating, hostile or offensive environment.

NOTE: Sexual harassment need not involve members of the opposite sex and can be
perpetrated by and against members of either sex.

. Affected Person. A federal employee, an applicant for employment, a grantee employee, a
contractor employee, an EPA Federal Advisory Committee Act member, a Senior Environment
Employee enrollee, a student volunteer or intern, or a Public Health Service Officer who believes
he or.she has been subjected to harassment in the course of his or her employment or
performance of agency-related functions.

. Agency Human Resource Official. A Human Resource Officer/Project Management Officer, a
headquarters Workplace Solutions staff member, or a Labor and Employee Relations Specialist.
Referred to as agency HR official

. Agency Security Officials. EPA security personnel or Federal Protective Service.

. Alleged Harasser. Any person, regardless of his or her employment relationship with the
Agency, who allegedly subjected an affected person to workplace harassment. An alleged
harasser could be a manager or supervisor, subordinate, co-worker, or non-agency employee.
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An affected person who believes he or she is being harassed should immediately report the
matter to a first-line supervisor, or, if the first-line supervisor is the alleged harasser, then to

_the next manager in his or her chain of command, a higher-level supervisor or an agency HR

official. Affected persons are required to provide a written account of such alleged conduct
as soon as possible after reporting the alleged harassment.

Witnesses to alleged incidents of harassment may also report these incidents pursuant to the
procedures contained in this order. Witnesses should report and may be expected to, provide
a written description of the alleged incident(s) of harassment to his or her own supervisor or
manager, to the supervisor or manager in the affected person’s chain of command, or to an
agency HR official

In instances where an affected person designates a representative in writing, the affected
employee’s personal representative or union representative may report these incidents on
behalf of the affected person pursuant to the procedures contained in this order. Any
bargaining unit employee may request union representation at any time during these
procedures in accordance with existing laws and collective bargaining agreements.

Any supervisor or manager or agency HR official, as described inV.A.1,V.A.2, andV.A.3
above, Who receives a report of alleged harassment or otherwise becomes aware of
harassment®, or an allegation of the same, shall immediately refer the matter to the alleged
harasser’s ﬁrst line supervisor. If the alleged harasser’s first-line supervisor is named in the
allegations, the matter should be referred to a higher-level supervisor in the alleged harasser’s
chain of command or an agency HR official.

If an affected person informs a supervisor, manager or an agency HR official about alleged
harassment, but asks him or her to keep the matter confidential and takes no action, the
individual receiving the allegation must inform the affected person of the supervisor’s,
manager’s or agency HR official’s obligation to report the allegations to the affected person’s
chain of command who will take steps described in IV.B. below, consistent with this order.

If the allegation involves an affected person or an alleged harasser who is not an agency
employee, the individual receiving the allegation shall promptly contact an agency HR
official or agency legal counsel to determine the appropriate course of action, including how
the appropriate employer will be notified.

. Immediate Response

Any agency official (supervisor, manager, or agency HR official) who becomes aware of, or is
notified of, an allegation(s) of harassment, must immediately take the following actions:

1.

Coordinate with the agency HR official(s), agency legal counsel, as necessary, and an
appropriate supervisor or manager in the alleged harasser’s chain of command. Generally,
the appropriate supervisor or manager will be the alleged harasser’s first-line supervisor,
unless s/he is named in the allegations. If the alleged harasser’s first-line supervisor is named

# EPA supervisors and managers are required to address or correct harassment regardless of whether an affected person files a complaint.

6
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in the allegations, the matter should be referred to a higher-level supervisor in the alleged
harasser’s chain of command.

The supervisor or manager identified above, in coordination with agency HR official(s) and
legal counsel, will promptly determine the appropriate decision-maker and fact-finder (who
should not be the same person), if any, regarding the allegations. Information necessary to
identify a decision maker may include the identity of the alleged harasser as well as others
that may have been aware of the allegations and chose not to take action. In determining the
appropriate fact-finder, management will also consider concerns or preferences expressed by
the affected person (e.g. gender of the fact-finder or perceived biases regarding the
designated fact-finder). Additionally management will consider a request by the affected
person for designation of a fact-finder from outside his/her chain-of-command or from
outside the agency. In instances when an affected person makes such a request in writing,
management will provide a written response to the affected person regarding his/her request.
The affected person should be informed of the availability of the Employee Assistance
Program.

The decision-maker, in consultation with agency legal counsel and an agency HR official,
shall promptly assess the situation to determine the nature of the allegation and to identify
what action(s), if any, should be immediately taken. The affected person should not be
involuntarily transferred to another position pending fact-finding and review of the
harassment allegations, or otherwise treated adversely in response to his/her allegations of
harassment. Similarly, if the initial assessment does not indicate atleast some basis to
support the allegations of harassment, actions such as those listed below or any other action
that would adversely impact the alleged harasser, should not be taken pending completion of
the fact-finding.

a. Immediate action will include:

(1) Inform the alleged harasser that an allegation has been made, describe the nature of
the allegation, and explain that the conduct, if true, must immediately cease.

(2) Inform the alleged harasser of the prohibition against retaliation against any person
for raising allegations of harassment, or participating in a fact-finding regarding
such allegations.

(3)  Instruct the affected person and alleged harasser to refrain from initiating work-
related contact with each other (in person, via email, or by telephone) pending the
outcome of the fact-finding. In order to recognize that not all situations require an
absolute prohibition on communications, allow managerial discretion to tailor an
appropriate response to the situation at hand, and to avoid the potentially negative
impact that the prior wording could possibly have. The scope and parameters of
this limitation should be determined based on the severity of the allegations raised,
and in consultation with agency legal counsel and the agency HR official

(4)  Advise all persons involved that the confidentiality of harassment allegations and
the identity of all involved, particularly the affected person(s) and alleged
harasser(s), will be protected to the extent possible, and will only be revealed to
persons with a need to know.







(5)  Inform the affected person and the alleged harasser that the agency is obligated to
conduct appropriate fact-finding, including preparation of a fact-finding report (if
appropriate), regardless of the manner in which the allegations came to
management’s attention and regardless of the affected person’s desire that the
allegations remain confidential or not be reported.

NOTE: All supervisors, managers, and agency HR officials must report threats of
violence, actual assaults, or any acts of violence immediately to agency security officials,
local law enforcement, and the OIG.

b. Immediate action also may include:

\
(1)  Making work scheduling changes so as to avoid contact between the affected
person and alleged harasser.

(2) Temporarily transferring the alleged harasser.

(3) When circumstances do not permit the physical separation of the alleged harasser
and the affected person, pending the outcome of the fact-finding, the alleged
harasser may be placed on administrative leave. When utilizing this option,
managers should ensure the amount of time an employee is placed on non-
disciplinary leave with pay is minimized to the extent possible and appropriate.

(4)  Where the alleged harassment involves conduct that may be criminal in nature (e.g.,
assault or battery), the matter should be immediately referred to an appropriate law
enforcement entity including FPS and to the OIG. In situations where a law
enforcement agency or the OIG initiates an investigation, any fact-finding
conducted under this order should only be conducted when coordinated with and
authorized by the law enforcement agency or the OIG. In cases involving the OIG,
the decision-maker, in consultation with agency legal counsel and an agency HR
official, should coordinate with the OIG on other steps that may be taken to prevent
further harassment to the affected person pending an OIG review or investigation
mto the allegations.

C. Fact-finding

Generally, the fact-finder will complete the fact-finding and, if appropriate, deliver a fact-finding
report that has been reviewed by agency legal counsel and an agency HR official to the decision-
maker, within 15 business days of his or her designation. The time period for completing the
fact-finding and report may be extended by the decision-maker under certain circumstances (e.g.,
unavailability of witnesses).

1. Prior to conducting any fact-finding, the fact-finder should develop a basic plan in
coordination with agency legal counsel and an agency HR official regarding information to
be gathered in the inquiry. The fact-finder should consult with agency legal counsel and an
agency HR official as necessary throughout the fact-finding. The fact-finder should refer to
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Appendix A, which contains sample interview quesﬁons that should be tailored to the
particular allegation(s) at issue. '

Fact-finding will usually include, ata minimum, interviews with:
a. The affected person(s);

b. The alleged harasser(s);

c. Any witnesses to the alleged harassment, and

d. Any other person who could reasonably be expected to have relevant information that
could corroborate or refute allegations, (e.g., the person did not witness the harassment
but spoke to the affected person immediately after the alleged event and could provide
useful information).

. The fact-finder must remind the affected person, alleged harasser, and any other persons
interviewed about the agency’s prohibition against retaliation. Additionally, the fact-finder
must advise any interviewee, prior to the start of the interview, that he or she will be required
to certify the accuracy of his/her written statement, or of the interview summary prepared by
the fact-finder, in accordance with Appendix C.

The fact-finder must complete summaries of any interviews conducted and obtain signatures
from interviewed persons attesting to their accuracy, or obtain signed statements, affidavits,
declarations, or transcribed interviews, under oath, as appropriate. If aninterviewed person
refuses to attest to the accuracy of the information he or she provides to the fact-finder that is
reflected in an interview summary or other document prepared by the fact-finder, the fact-
finder may still include such document in the fact-finding report for consideration by the
decision-maker. In such situations, the fact-finder must ask the interviewed person to explain
his/her refusal for attesting to the accuracy of the document, and include such explanation in
the fact-finding report.

NOTE: Generally, an affected person or an interviewee will not be provided a copy of the
fact-finding report, or other materials generated or obtained in the course of the fact-finding,
with the exception of a copy of the written statement he or she provides, or the summary of
his or her interview prepared by the fact-finder.

The fact-finding shall be confined solely to the reported allegation(s) of harassment. If
additional unrelated allegations of harassment are made, or evidence of additional harassment
comes to light during the fact-finding, the fact-finder shall immediately alert the decision-
maker for a determination (in consultation with agency legal counsel and an agency HR
official) regarding whether the scope of the fact-finding should be expanded, or a new and
separate fact-finding should occur.

In accordance with the applicable laws and regulations, all agency employees, including
supervisors and managers, are required to cooperate in fact-findings regarding allegations of
harassment. The fact-finder shall consult with agency legal counsel and an agency HR
official regarding any refusal to cooperate in the fact-finding inquiry. Employees who are

9
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f. Disciplinary action”.

'NOTE: In the event the alleged harasser is not an EPA employee, coordinate corrective
action with the appropriate employer; such action may include termination of the alleged
harasser’s access to EP A facilities and equipment.

3. If the decision-maker concludes that harassment has occurred, and takes corrective action, he
or she shall notify the affected person that corrective action has been taken (without revealing
either that any disciplinary action against the alleged harasser has occurred, or any other
specific information that would violate the privacy rights of the alleged harasser), and
encourage the affected person to immediately report any further harassment or retaliation.

4. If the decision-maker concludes that harassment has not occurred, the decision-maker will
inform the affected person and alleged harasser that the harassment allegations were not
supported by the information collected during the fact-finding.

5. Regardiess of the conclusion, the decision-maker will inform the affected person and the
alleged harasser of the prohibition against retaliation against anyone who reported allegations
of harassment, and/or participated in the fact-finding.

6. The decision-maker shall make a record of conclusions reached and action(s) taken, if any.
Records and evidence gathered during the fact-finding will be treated as confidential agency
records and maintained in accordance with the applicable record retention laws, regulations
and policies, including the Privacy Act.

7. The decision maker will provide the union with the same information (described in

paragraphs 3 and 4 above) provided to affected persons and alleged harassers who are
members of the bargaining unit.

VI. PROTECTION AGAINST RETALIATION.

Retaliation against any person who reports harassment, or who participates in a fact-finding, is
prohibited and may result in disciplinary action, including dismissal

VII. REVIEW DATE.

This order will be reviewed three (3) years from the date of approval to ensure that it is meeting its
stated purpose. “Failure to conduct such review within the specified period will not void the
requirements and procedures contained in the order.”

VIII. TRAINING.

5 Any disciplinary action will be taken in accordance with the applicable regulations, Agency orders, and collective
bargaining agreements. The decision-maker should consult with an Agency HR officialand Agencylegal counselon any
disciplinary action to be taken. -
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IX.

All managers and supervisors are required to complete training on these procedures. EPA will also
ensure training is available for all employees.

REFERENCES.

A.

B.

=

=Jo

)

Administrator’s Anti-Harassment Policy Statement
29 C.F.R. Part 1614, Federal Sector Equal Employment Opportunity

5 C.F.R. Part 752, Adverse Actions

. EEOC’s Enforcement Guidance: “Enforcement Guidance on Vicarious Employer L1ab1]1ty for

Unlawful Harassment by Supervisors” (June 18, 1999), available at:
http//www.eeoc.gov/policy/docs/harassment.html

EP A Order 1000.31A4, Discrimination on the Basis of Sexual Orientation, Gender Identity,
Status as a Parent, Marital Status, or Political Affiliation

EPA Order 3110.6B, Adverse Actions

EPA Order 3110.8A2, EPA Administrative Grievance System

. EPA Order 3120.1, Conduct and Discipline

EP A Order 3120.2, Conduct and Discipline Senior Executive Service

Applicable Collective Bargaining Agreements
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APPENDIX A
Fact Finder’s Interviewing Guidance

Questions to Ask Potential Parties and Witnesses

When detailed fact-finding is necessary, the fact-finder should interview the affected person, the alleged
harasser, and third parties who could reasonably be expected to have any relevant information that may
corroborate and/or refute the allegations or may have witnessed any incident in question. Information .
relating to the personal lives of persons being interviewed is generally relevant only in unusual
circumstances. When conducting fact-finding interviews, the fact-finder should refrain from offering his
or her opinion.

The following are examples of questions that may be appropriate to ask persons being interviewed. Any
actual fact-finding should be tailored to the particular facts.and may rely upon information and
documents gathered in the course of the fact—ﬁndmg, and altering or dev1at1ng from these sample
questions shall not constitute a defectin any inquiry.

Questions to Ask the Affected Person

Who committed the alleged harassment?

What exactly occurred or was said?

When did it. occur and is it still ongoing?

Where did it occur? How often did it occur?

How did it affect you?

How did you react? '

What response, if any, did you make when the incident(s) occurred or afterwards?
Are there any other persons who have relevant information?

Was anyone present (or heard) when the alleged harassment occurred?

Did you tell anyone about it?

Did anyone see you immediately after the alleged harassment?

What is your relationship to alleged harasser?

Did the person who you believe harassed you harass anyone else at that time?

. Do you know whether anyone else complained about harassment by that person?
Are there any notes, physical evidence, or other documentation regarding the incident(s)?
Do you fear retaliation or retribution for participating in this inquiry?

Do you know of any other relevant information?

Page 1 of 2
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Questions to Ask the Alleged Harasser
(Generally, vou do not need to show the alleged harasser a copy of notes ¢r summary information
obtained from the affected person; the allegations may instead be described)

What is your relationship to the alleged affected person?
What is your response to the allegations?

If you disagree with the facts related, provide us your recollection of the “who, what, when, where,
and how” for the alleged event(s).

Are there any persons who have relevant information?
Are there witnesses to the alleged incident?
Are there any notes, physical evidence, or other documentation regarding the incident(s)?

Do you know of any other relevant information?

Questions to Ask Potential or Actual Witnesses to the Alleged Harassment

What did you see or hear?
When did this occur?

Describe the alleged harasser's behavior toward the affected person and toward others in the
workplace. :

What did the affected person tell you?

When did she/he tell you this?

Do you know of any other relevant information?

Are there other persons who have relevant information?

Page 2 of 2
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APPENDIX B .
Decision-Maker’s Credibility De te rmination Guidance

Credibility Dete rminations

If there are conflicting versions of relevant events, the decision-maker will have to weigh each party’s
credibility. Credibility assessments can be critical in determining whether the alleged harassment in fact
occurred. Factors to consider include:

Inherent plausibility
Is the information believable on its face?

Does it make sense in light of known information? »
Did the individual have an opportunity to observe the event or act?

Inconsistency/Veracity
Did the person contradict him or herself?

Did s/he deny something that you know to be true from other sources of information? |

Motive to falsify
Did the person have a reason to lie?

Corroboration/Contradiction

Is there witness testimony (such as testimony by eye-witnesses, people who saw the person soon
after the alleged incidents or people who discussed the incidents with him or her at around the time
that they occurred) or physical evidence (such as written documentation) that corroborates or
contradicts a person’s statement?

Are there inconsistencies in witness’ prior statements?

Pastrecord

Did the alleged harasser have a history of similar behavior in the past? (The fact that the alleged
harasser engaged in similar behavior in the past does not necessarily mean that he or she did so
again.)

‘None of the above factors are necessarily determinative as to credibility. For example, if there are no
eyewitnesses to the alleged harassment, the complainant's credibility is not automatically defeated, since
harassment often occurs behind closed doors.
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APPENDIX C
Notice for Employees Being Interviewed

This is an official administrative inquiry regarding information pertaining to allegations of harassment, as
defined in EPA Order 4711. The purpose of this interview is to obtain information that will assist in the
determination of whether the alleged harassment occurred.

EPA Order 4711 requires that the confidentiality of harassment allegations and the identity of the
affected person and alleged harasser will be protected to the extent possible, and will only be revealed
to persons with a need to know. In accordance with EPA Order 4711, you must not discuss this
interview with anyone, other than your personal or union representative, if any, your spouse, partner
or other family members, with any Agency management, human resources, or other agency official
involved in this fact-finding, or with any other person you choose to communicate with regarding this
matter in the exercise of a right provided by law.

Any bargaining unit employee may request union representation at any time during these procedures
in accordance with existing laws and collective bargaining agreements.

In addition, this notice is consistent with and does not supersede, conflict with, or otherwise alter
your obligations, rights, or liabilities created by exiting statute or executive order relating to (1)
classified information, (2) communications to Congress, (3) the reporting to an Inspector General of a
violation of any law, rule, or regulation, or mismanagement, a gross waste of funds, an abuse of
authority, or a substantial and specific danger to public health or safety, or (4) any other
whistleblowing protection. The definitions, requirements, obhgatlons rights, sanctions, and liabilities
created by controlling executive orders and statutory provisions are incorporated into this notice and
are controlling.

You are going to be asked a number of questions regarding the alleged harassment. You have a duty to
cooperate with this inquiry, and to respond fully and accurately to such questions. Should you
refuse to cooperate with this fact-finding, or knowingly submit false information, you may be
subject to disciplinary action.

The information you provide may be made available to other persons with a need to know, in
accordance with the applicable laws and regulations. Retaliation against any person who reports
harassment, or who participates in a fact-finding, may result in disciplinary action, including removal.

.16






ACKNOWLEDGEMENT

I have read and understand my obligations as set forth above.

Date Signature

Date of Interview

Location of Interview

Name of Interviewee

[SUMMARY OF INTERVIEW]

[ hereby certify that the above statement is true and accurate, to the best of my knowledge, information,
and belief.

Date . Signature

17



g . =
WG v, '
R ¢
B v . "
[ e J
v N B
] M N |
) . o P |
o |
o | . . .
; B . |
- B oy et - . N ( \
. R o~h L LT -
| . | | . M . P
. i - . . N .
: S | , i . B , .
E ' ~ |
Hheoe
. : W
AN h
N d . RS




United States Gove

2 sl gy IR g8

ot

LA

<5 A

¥

o
L

et

st i

SR









